IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

REVIEW APPLICATION NO.12 OF 2017
IN
ORIGINAL APPLICATION NO.808 OF 2016

Shri Jaysingh M. Gurav.
Age : 58 Yrs, Occu.: Retired, 705-A Ward,
Sarita Apartments, Plot No.1304, Surnik

Colony, Shivajipeth, Kolhapur. ...Applicant

Versus

1. The State of Maharashtra.
Through the Secretary,
Home Department, Mantralaya,
Mumbai - 400 032.

~— ———

2. The Deputy Director of Health )
Services, Kolhapur. )...Respondents

Applicant in person.

Mrs. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J

DATE ¢ 22.10.2021

ORDER

1. This is an application for review of order dated 16t March, 2017
passed by this Tribunal in O.A.No0.808/2016 filed under Section 22(3)(f)
of Administrative Tribunals Act, 1985 read with Order 47 Rule 1 of Civil

Procedure Code.
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2. 0.A.No0.808/2016 was filed for claiming deemed date of promotion
as Assistant Superintendent w.e.f. 26.10.1995 and as Superintendent
w.e.f.03.06.2005. The Applicant retired on superannuation on
30.11.2012. According to him, his juniors were given promotion earlier
to him. The Tribunal heard the matter on merit and dismissed the O.A.
by order dated 16.03.2017. The Tribunal in Para Nos.5, 6, 7 and 9 held

as under :-

“5. It is true that the Applicant was promoted as Junior Clerk w.e.f.
19.9.1983. The seniority list of Junior Clerk as on 1.1.1991 was
published by the Deputy Director, Health Services, Kolhapur on
21.2.1991. The Applicant had made a representation on 16.4.1991
(Exhibit R-2, page 34) seeking seniority in the cadre of Junior Clerk from
1.1.1981 i.e. the deemed date of promotion in the post of Junior Clerk.
By letter dated 16.5.1991 this request was rejected. The Applicant then
made a complaint to Hon’ble Lok Ayutka on 13.1.2014, which was
disposed of by order dated 11.2.2014. It appears that the Applicant did
not make any representation to the Respondents after his representation
dated 16.4.1991 was rejected by the Respondent no.2 on 16.5.1991 till
his retirement on 30.11.2012. He approached Hon’ble Lok Ayukta on
13.1.2014, but his representation was not considered and he was
informed accordingly on 11.2.2014. He apparently applied on
22.12.2014, again in this regard to the Respondent No.2. However, the
Applicant has not placed copy of the representation dated 22.12.2014 on
record with this OA. The Respondent No.2 by letter dated 30.12.2014,
has given the following instructions to Medical Officer, Shashikala T.B.
Hospital, Jaysinghpur:

3 .
T fav= @ AT 3 3naA BFRIAAA AR Bl 3@ A Mdcildhal B, 2.

sERion Aga Ra, Aaega 3ifEews g ©.30.99.2092 st g Eaam wriem,
JART AA AaqTeged et 30ed. $N. IRA A s fEr wa oft. oRa At=n
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HOEEd HRIAE HEAAD Helel HRIAE EAA HAATA a ). IRa Atan aeaoa
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The Applicant claims that the aforesaid Medical Officer made an
entry in his service book as below:

“FRla i dle- AL IWiAEE R A@ gR HAss, U AW QA BAD
ARATRT-999/980¢-R8/ g fdties 210.09.9%¢R @A sft. .TA. IRa At Hers At
werd! {&&ties 09.09.9%¢ 9 A ARNA faties FHoR wen 3ug.

The question is whether this endorsement in the Service Book
amounts to grant of deemed date of promotion as on 1.1.1981 to the
Applicant in the post of Junior Clerk from the date of entry in the Service
Book. The Applicant was informed by the Respondent No.2 on 16.5.1991
as follows:
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‘et [AUBEl AGAFH TAR A TR BEle [Ailud UekR Taesdl (Getdl daris
farEa Adet . RS Aela AR fMEra fat Aa AE. @ A SteargdiRed ifdeten
3N HHA(D RS 3R,

It is clear that this issue was already decided by the Respondent No.2
way back in 1991. The Applicant did not challenge the aforesaid order till
his retirement on 30.11.2012. Now after almost 25 years, the Applicant
wants the issue to be reopened. The endorsement in the Service Book of
the Applicant does not make any change in the situation. The order of
the Respondent No.2 dated 16.5.1991 does not undergo any change by
virtue of this endorsement.

6. Hon’ble Supreme Court in the case of C. JACOB VS. DIRECTOR
OF GEOLOGY AND MINING, AIR 2009 SC 264 has held that:

“6. The present case is a typical example of ‘representation and

relief’. The petitioner keeps quiet for 18 years after the
termination. A stage is reached when no record is available
regarding his previous service. In the representations which he
makes in 2000, he claims that he should be taken back to service.
But on rejection of the said representation by order dated
9.4.2002, he filed a writ petition claiming service benefits, by
referring the said order of rejection as the cause of action.”

7. The present case is quite similar. The Applicant kept quiet for 25
years regarding his seniority in the cadre of Senior Clerk. Then he raises
the issue which was decided in 1991, which he had never challenged. By
some endorsement of an authority, which does not change the situation
at all, he had renewed his claim, as if that endorsement made by the
Medical Officer is the cause of action. This is clearly not permissible as
held by Hon’ble Supreme Court in the aforesaid judgment, where Hon’ble
Supreme Court has held that original date of order will give rise to the
cause of action. In the present case, cause of action arose on 16.5.1991
and not on 30.12.2014 or thereafter.

9. In the present case, the Applicant is trying to revive a ‘dead’ issue,
decided in 1991, by giving representation on 22.12.2014, a copy of which
is also not placed on record. It is quite clear that the Applicant cannot be
allowed to revive the issue of his seniority in the cadre of Senior Clerk,
after 23 years. He was informed by the Respondent No.2 on 16.5.1991
that his representation in that regard has been rejected. This OA is not
maintainable.

Now this review is filed reiterating the pleas raised in original O.A.

and no new ground is introduced or taken. The Tribunal has

categorically held that the Applicant kept quiet for 25 years regarding his

seniority in the cadre of Senior Clerk which was rejected in 1991 but

remained silent for years together and cause of action accrued to him in

1991 for challenging the seniority or for deemed date of promotion. The
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Tribunal has further held that mere giving of representation will not

furnish new cause of action.

4. Heard the Applicant in person and learned Presenting Officer.

5. All that, the Applicant in person sought to reiterate his grounds
raised in O.A. However, nothing is pointed out as to how the finding
recorded by the Tribunal that his claim is barred by limitation is
incorrect. He could not point out any error apparent on the face of
record which could be corrected in review. As such, I see no such
apparent error apparent on the face of record to review the order dated

16.03.2017.

6. At this juncture, it would be apposite to reproduce Order 47 of
CPC, which is as follows :-

“l. Application for review of judgment.- (1) Any person considering
himself aggrieved.-

(@) by a decree or order from which an appeal is allowed, but from
which no appeal has been preferred,

(b) by a decree or order from which no appeal is allowed, or
(c) by a decision on a reference from a Court of Small Causes,

and who, from the discovery of new and important matter or
evidence which, after the exercise of due diligence, was not within
his knowledge or could not be produced by him at the time when
the decree was passed or order made, or on account of some
mistake or error apparent on the face of the record, or for any
other sufficient reason, desires to obtain a review of the decree
passed or order made against him, may apply for a review of
judgment to the Court which passed the decree or made the order.
(2) A party who is not appealing from a decree or order may
apply for a review of judgment notwithstanding the pendency of an
appeal by some other party except where the ground of such
appeal is common to the applicant and the appellant, or when,
being respondent, he can present to the Appellate Court the case
on which he applied for the review.”

7. Needless to mention that the review proceedings have to be strictly

confined to the ambit and scope of Order 47, Rule 1 of CPC. The review
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is by no means an appeal in disguise whereby the matter is re-heard.
True, under Order 47, Rule 1 of CPC, the Judgment may be opened to
review, if there is mistake or error apparent on the face of record. An
error which is not self-evident and has to be detected by the process of
reasoning can hardly be said to be an error apparent on the face of
record justifying the Court to exercise its powers of review. In exercise of
jurisdiction under Order 47 of CPC, it is not permissible that the matter
to be re-heard and erroneous view to be corrected. Suffice to say, it must
be remembered that the Review Petition cannot be allowed as an appeal
in disguise. There is clear distinction between an erroneous decision and
error apparent on the face of record. Erroneous decision can be
corrected by the higher forum in appeal in Writ Jurisdiction, whereas
error apparent on the face of record can be corrected by exercise of

review jurisdiction. This is fairly settled legal position.

8. At this juncture, it would be apposite to refer the decision of
Hon’ble Supreme Court Parsion Devi & Ors. Vs. Sumitri Devi & Ors.
(1997) 8 SCC 715, wherein it has been held that if an error is not self-
evident and detection thereof requires longer debate and process of
reasoning, it cannot be treated as error apparent on the face of record for
the purpose of Order 47 under Rule 1 of CPC. In other words, the order
or decision or Judgment cannot be corrected merely because its
erroneous view in law or on the ground that the different view could have
been taken on account of fact or law, as the Court could not sit in appeal
over its own Judgment. Similar view was again reiterated by Hon’ble
Supreme Court in AIR 2000 SC 1650 (Lily Thomas Vs. Union of India)
where it has been held that the power of review can be exercised for
correction of mistake only and not to substitute a view. Such powers can
be exercised within limits of statute dealing with the exercise of power
and review cannot be treated an appeal in disguise. The mere possibility

of two views on the subject is not ground for review.



6 R.A.12/2017 in O.A.808/2016

9. In view of aforesaid discussion, I see no merit in the Review and it

is liable to be dismissed.

10. The Review Application is dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J
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